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Foreword

1

General

The Committee of the Regions, by virtue of a tendeset up a network of outside experts
(Ref. No. 2005/S141-139751), issued on 23 July 2@Xpressed its interest in obtaining
studies relating to current topics and in bengjitirom existing databases and other kind of
knowledge that are at the disposal of researchre&ziot universities and that have been built
up in the context of evaluating public policiestie benefit of its various commissions. This
specific action should provide the CoR with a rapgdponse capability and it should allow
broader consultation of local and regional players.

The CoR, within the framework of the contract, disgs of a variety of different forms of
commissioning experts’ support, comprising:

the drafting ofnotes and sheets that shall provide a critical analysis of the piosi and
negative aspects of a legislative proposal or kegsugltation document, or provide
explicit answers to specific information questiofbese notes may serve to support the
requirement to assess the expected impact on atration and regional and local
finances;

the assistance in the contribution to the impact assessments hwvlie systematically
prepared by the European Commission in view ofsteft major political importance
(legislative and other proposals), put forward ly institutions or the Member States and
concerning subjects of high relevance for local eegional authorities. This assistance
may in particular relate to questions of subsitlyaaind proportionality;

the drafting ofreports which may either be concentrated on outlook opisiand impact
reports, or on an impact assessment. Such repaisb®e based on the results of a
guestionnaire (survey) drawn up and sent out byctmgractor with the agreement of the
CoR, and may be suited particularly when thereeednfor a comparative analysis of
several Member States, in which case at least dihahaMember States should be
covered,;

the organisation ofvorkshops which covers not only the actual pursuit of thefeoence
but also its preparation, evaluation and follow-up.

Specific action by the contractor is only to beetalon the basis of a special agreement or
order, issued in accordance with the terms of taméwork contract on an ad-hoc basis by
the CoR.



2 Evaluation sheet on the revision of the regulatoryframework for electronic
communications networks and services

The Committee of the Regions has issued an ordex $ervice to be provided by the Institute
of European Media Law relating to the Opinion af tAoR on the revision of the regulatory
framework for electronic communications networksl @ervices. The evaluation sheet shall
include suggestions for the Committee of the Régi@osition on the recently published

Commission proposals.

The following remarks have explicitly been madeigw of an evaluation by the EMR:

The European Commission will adopt in mid NovemP@d7 the future legislative proposals of
the European Commission amending the regulatompdveork for electronic communications
networks and services, including a Regulationrsgttip a European Communications Authority,
as well as the Recommendation on Relevant Markets.

Topics within these initiatives which are in pantar relevant for the Committee of the Regions
(CoR) include:

- a more market-based approach to radio spectrumagesnent, maximising also the social
potential of radio spectrum usage for broadbandicgijns;

- functional versus structural separation and &ffeccompetition in electronic communications
markets;

- realisation of cross-border and pan-Europeartirel@c services;
- strengthen consumers' rights and improving sgcuri
The note is expected for each of the identifiedc®o

a) outline possible implications for local and @l authorities, referring to their competences
in some Member states in this field;

b) outline key challenges for local and regionaiali scale service providers;

c¢) identify the tools for improving users' righte, particular accessibility, privacy and security
for consumers in this field;

d) as the main focus: conclusions on how localragibnal particularities can be more taken into
account in this field, including, where possibbeammples of best practice.

Additionally, the EMR was referred to a number afykdocuments by the European
Commission outlining the reform proposals followitige review of the EU regulatory
framework for electronic communications, and toesal/Opinions adopted by the Committee
of the Regions relating to aspects of electronmmmanications regulation.
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Evaluation Sheet on the “Revision of the regulatory
framework for electronic communications networks anl
services — Suggestions for the Committee of the Regs'
position”

Introduction

The first approach to a common telecommunicati@gsilation at EC level dates back
to the end of the 1980ies and the early 1990iesnwdh@umber of legal acts were
adopted with a view to liberalising the telecomnuations market. A core element of
this package was the Open Network Provision (ONRedive' (90/387/EEC)
establishing the rules for the interconnectioned&t¢ommunications networks and the
interoperability of services.

In 2002, a new series of legal texts came intoegfoavising the then effective rules and
broadening their scope of application. The new [EGulatory framework aimed at

further opening the markets as well as keeping pate the latest developments in

Internet and mobile phone services and in the agevee of the media. It was no

longer to be limited to telecommunications netwoaksl services, but was designed to
include all electronic communications. Member Stateere obligated to transpose the
new EC legislation into national law by 24 July 300

The 2002 reform package includes five Directives:

- the Framework Directive establishing the general principles of electronic
communications regulation throughout the Europeaioh)

- the Authorisation Directive providing for the conditions under which both geal
authorisations and individual licenses for eleatonommunications are being
issued,

- the Access Directive setting out the rights and obligations of opematand
undertakings seeking access or interconnectionetio networks,

! Council Directive 90/387/EEC of 28 June 1990 oe #stablishment of the internal market for
telecommunications services through the implemamtaof open network provision (ONP
Directive), amended by Directive 97/51/EC of 6 Qetn 1997 of the European Parliament and the
Council amending Council Directives 90/387/EEC &2d44/EEC for the purpose of adapting to a
competitive environment in telecommunications.

2 Directive 2002/21/EC of the European Parliameut @inthe Council of 7 March 2002 on a common
regulatory framework for electronic communicatiorgworks and services (Framework Directive).

3 Directive 2002/20/EC of the European Parliamerd ah the Council of 7 March 2002 on the
authorisation of electronic communications netwaRd services (Authorisation Directive).



- the Universal Service Directi¥egoverning the obligation imposed on one or more
operators of electronic communications networks/@ndervices to provide a
minimum set of services to all users, regardlesbef geographical location within
the national territory, at an affordable price,

- the Directive on Privacy and Electronic Communimadi stipulating the rules of
personal data processing and safeguarding priva@leictronic communicatiohs
addressing issues such as the retention of traffita for police surveillance
purposes, the use of cookies and the “opt-in” méatelspam” messages.

Furthermore, a better co-ordination of the différpalicy approaches at national level
to efficient radio spectrum use has been integratedneans of the Radio Spectrum
Decisiori.

The application of this legislative framework isbfact to constant monitoring by the
European Commission. Reports on the implementatidhe regulatory package and on
the main developments on the market are publishezhannual basfs.

According to review clauses in the said Directives; legislation in the field of
electronic communications recently underwent newselscrutiny by the Commission,
of which the results were published in a commuimcadbf June 2006 The findings of

4 Directive 2002/19/EC of the European Parliament aithe Council of 7 March 2002 on access to,
and interconnection of, electronic communicatiorsfworks and associated facilities (Access
Directive).

° Directive 2002/22/EC of the European Parliamert @ihthe Council of 7 March 2002 on universal
service and users' rights relating to electronimmmnications networks and services (Universal
Service Directive).

6 Directive 2002/58/EC of the European Parliameiat @inthe Council of 12 July 2002 concerning the
processing of personal data and the protectionrighgy in the electronic communications sector
(Directive on privacy and electronic communicatipns

! In this regard, Directive 2002/58/EC has been atedrby Directive 2006/24/EC of the European
Parliament and of the Council of 15 March 2006 v rietention of data generated or processed in
connection with the provision of publicly availald&ctronic communications services or of public
communications networks and amending Directive Z88/EC.

8 Decision No 676/2002/EC of the European Parlianaant of the Council of 7 March 2002 on a
regulatory framework for radio spectrum policy fre tEuropean Community.

Communication from the Commission to the Europ®amliament, the Council, the European
Economic and Social committee and the Committeethef Regions - European electronic
communications regulation and markets 2006 (12{oRE[SEC(2007)403], COM(2007) 155 final,
http://ec.europa.eu/information_society/policy/ecaftioc/library/annualreports/12threport/com_20
07_155_en.pdf. Previous reports can be accessedgtir http://ec.europa.eu/information_society/
policy/lecomm/library/communications_reports/index.hém.

10 Communication from the Commission of 29 June 2@®6the review of the EU Regulatory

Framework for electronic communications networkd aarvices, COM(2006) 334 final. Already at
this stage, the views of stakeholders, previougpressed upon a Commission ‘call for input’, had
been taken into account.



the implementation reports have provided valuablgui to this process.
Simultaneously, the Commission launched a publisattation on its suggestions for a
comprehensive reform of the regulatory frameworkkieg for comments to be
submitted by 27 October 2006. In the period théeeathe Commission prepared its
legislative proposals, which were made public on N@&ember 2007, taking the
results of the consultation into consideration.

The envisaged modifications to the existing legisfa aim at further improving the
regulation of electronic communications networksl aervices, completing the single
market for e-communications and enhancing consgmuection and user rights.

The present evaluation sheet aims to answer tquéstions raised by the Committee of
the Regions in its request of 15 November 200¢oltsists of four parts representing
the issues mentioned in the Order Form: a more etdnksed approach to radio
spectrum management (see part 1), functional vessustural separation and effective
competition (see part Il), cross-border and parsgean services (see part Ill), and
consumer rights and security issues (see partA¥¥ar as possible, the focus has been
laid on the implications the reform proposals wobkl/e at local and regional level,
including the impact on authorities, undertakingd @onsumers. The evaluation sheet
will analyse the potential improvements as well sh®rtcomings identified in the
Commission proposals. In so doing, it shall helpidthat existing barriers for market
players at a local and regional level persist ov hardles be created.

l.  Spectrum management

Following several studies carried out in this fi&ldhe Commission, in its recent
legislative proposals on spectrum management, girdavours further harmonisation

and liberalisation of this area of legislation. Ststems from the view that the rapid
technological developments require new frequendesbe assigned to the new,
innovative networks and services. A more efficiase of the spectrum available to
electronic communications services is thereforarsgkbessential. This general claim is
shared by most stakeholders who responded to ther@&sion during the consultation

phase. However, comments differ significantly witesomes to the details.

1 The legislative proposals of the Commission on Rexiew of the EU regulatory framework for

electronic communications and services are availabl http://ec.europa.eu/information_society/
policy/ecomml/library/proposals/index_en.htm.

12 See the studies mentioned in Commission Staff WigrkDocument — Impact Assessment,

Accompanying Document to the Commission Proposais tlee Review of the Electronic
Communications Market, SEC(2007) 1472, p. 50., lakkl at: http://ec.europa.eu/
information_society/policy/ecomm/library/proposaigex_en.htm



The Commission considers the reform of the curreles on spectrum management to
be “probably the most important area of this revieertainly in terms of the potential
gains for Europe® In the following paragraphs, it shall be analysédch impact the
Commission’s proposals might have at regional larel to which extent they should
be modified to take regional aspects more into @acto

1. The Commission proposals

a) Proposed main principles of a renewed regulatory framework

The underlying principles of the proposed new apphoto spectrum management on
the one hand are those t#chnology and service neutrality The strengthened
principle of technology neutrality, (foreseen in Article 8 para. 1 subpara. 2 Draft
Framework Directive (DFD) and) laid down in Artickepara. 3 DFD, shall ensure that
providers may use “all types of radio network orelss access technology” in the
spectrum assigned to electronic communicationsicesyv However, Member States
may define exceptions to this provisianter alia, to avoid harmful interference or to
protect public health against electromagnetic figlot to “comply with a restriction in
accordance with paragraph 4”. Likewise, accordméiticle 9 para. 4 DFD, there shall
be no general restriction as to the types of sesvibat may be provided through the
frequency bands open to electronic communicaticsgsvi€e neutrality). Specific
restrictions to the types of services may be imgdsg Member States. Where they
require a service to be provided in a specific bainely shall only be allowed to ensure
the fulfilment of a general interest objective, luding “the promotion of social,
regional or territorial cohesion” and “the promatiof cultural and linguistic diversity
and media pluralism”. An assignment of a certaindo one specific service excluding
all other services from its use may only be madertdect safety of life services. In any
case, restrictions imposed by Member States havéetoproportionate and non-
discriminatory.

Further exceptions to the principles of technolagy service neutrality may be defined
by the Commission pursuant to Article 9¢ (d). The Commission may atpecify the
scope and nature of any exceptions according tcl&® para. 3 and para. 4 except for
those aimed at promoting cultural and linguistieedsity and media pluralism.

Today, frequencies are in most cases assignecetifispservices using the spectrum in
compliance with certain technical specificationd a@strictions which shall ensure that
services use the frequency band that is most $eitabtheir needs (e.g. in terms of
emission characteristics).

On the other hand, the aim of promoting a morecieifit use of spectrum shall be
further reinforced by allowing more unlicensed d$pen use based omeneral
authorisations outlining all conditions of use. Member States ptagwever, make the

13 See Impact Assessment (footnote 12), p. 48.
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use of a radio frequency subject to the grantingroindividual right in cases where it is
justified to avoid possible harmful interferencetorfulfil other objectives of general
interest, as provided for in Article 5 para. 1loé Draft Authorisation Directive (DAD).

Finally, the Commission proposes to enhance cotnpetdy pursuing a more common
approach to theecondary tradingof spectrum resources which is, by, now, merely an
option for Member States. In cases where the usepettrum is still subject to
individual rights, the owners of such licenses Isbalenabled to sell or lease their rights
to other undertakings in accordance with the raétout in Article 9b of the DFD.

The Commission is granted specific rights to furtingplement the DFD provisions for
spectrum trading, Article 9c. This includes measumeharmonise the identification of
the frequency bands in which the trading of inditspectrum usage rights is to be
introduced, the conditions under which those trarssghall be conducted as well as the
specific measures to ensure fair competition whemsferring such usage rights
(Article 9c (a)-(c)).

b) Legidative power of the European Community

The far-reaching proposals outlined above requirg¢he first place, that the European
Community has legislative power in the field of sjpem management. According to
the principle of conferred powers (Article 5 EU Treaty, Article 5 para. 1 EC Treaty)
this calls for a provision in the EC Treaty exgliciassigning the task to the
Communities.

The spectrum which is to be regulated by the Comiomss proposals, shall be used for
a variety of different electronic communicationgwarks, the most important of which
will probably be wireless telecommunications netwgomland terrestrial broadcasting
networks. While for telecommunications networkside 154 EC Treaty on Trans-
European Networks might be relevant, Article 151 H®eaty regulates the
Community’s competence in cultural issues. Howebeth articles do not serve as a
sufficient legal basis for imposing binding law: deference to the areas described in
Article 154 para. 1, Article 155 para. 1 limits tB€’s power to supportive measures
(guidelines, actions etc.). Also as regards cultilme EC’s regulatory power is restricted
to supportive measures according to the wordingrto€le 151 para. 2.

A (non-exclusive) competence to harmonise the wsm@elegislation in the Member
States might, however, result from Articles 49, 80ich require all obstacles to the
freedom of services within the EC to be removidicle 95 to which the Commission
refers as the legal basis of the Draft Amendinge&live “on better regulation”
(COM(2007) 697 revl) concedes the Council the ekglower to “adopt the measures
for the approximation of the provisions laid dowy law, regulation or administrative
action in Member States which have as their oltfecestablishment and functioning of
the internal market”. According to Article 95 pafla.this provision is subsidiary to any
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other competence mentioned in the EC Tré&atyo other provision on competence
appears to be relevant for the regulation of spattrA legal framework aiming at
enforcing the fundamental freedoms of the Treatyld@wome, without doubt, under
the scope of Article 95.

However, Article 151 para. 4 requires the Europ&ommunity to takecultural
aspectsinto account when acting under other provisionstted EC Treaty. The
introduction of a set of new rules for spectrum agement which would ultimately
leave broadcasters without the spectrum they neeatistribute their content without
interference by other services would clearly vielttis provision.

As far as its non-exclusive competence reaches: theegislator is furthermore limited
by the principles of subsidiarity and proportiohgliaid down in Article 5 para. 2 and
para. 3. Therinciple of subsidiarity means that the Community “shall take action (...)
only if and insofar as the objectives of the prambsction cannot be sufficiently
achieved by the Member States” and, as an additreqairement, “ can therefore, by
reason of the scale or effects of the proposedoractbe better achieved by the
Community”. Both conditions have to be met. To easthis, the Protocol on the
Application of the Principles of Subsidiarity andoportionality provides for three
guidelines: a) the issue to be regulated showss4national aspects which cannot be
regulated at the level of the Member States, b)somes taken solely by Member States
or the absence of EC measures would be in breatttedC Treaty or otherwise impair
the interests of Member States, ¢) EC measures dwaulplicate considerable
advantages compared to measures taken by Memlies.Sta

If the EC is to regulate in the manner referredltove, it should therefore abstain from
includingpurely national situations without any cross-border impact. Services that are
merely directed to users of a single Member Stalmuld be excluded from any
spectrum management rules at EC level. It is tha eémissions may have a cross-
border impact in cases where the sender is locatadthe border or emits high-power
signals that extend into the territory of anotherenvber State. Trans-national
interference situations, however, have occurredesihe beginning of spectrum use and
have been tackled successfully in the past bynatenal bodies like the CEPT/ECC or
the ERG. There is no evidence that these arrangsnoenld fail to function in the
future.

Interference problems aside, there would be noflidoe services at national, regional
or local level in their spectrum being regulatedatopean level. All action required to
ensure an adequate administration of spectrum resewould be taken by Member
States without a need for intervention by the EaempCommunity.

As far as pan-European services and services wittroas-border dimension are
concerned, the establishment and functioning ofitkernal market requires, without

14 Exceptions are Articles 308, 176 EC Treaty to whiaticle 95 islex specialis.
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doubt, a common approach. Otherwise the provisi@uch services would severely be
hampered by the need to comply with a number déediht national laws. Providers
would most likely be discouraged from offering theervices at a cross-national level.
It has to be noted that a cross-border dimensi@s dot require that the service itself
may be used in more than one Member State. Alsases where a provider is located
in one Member State and the user in another, tnditon is fulfilled.

However, even for these situations, the existingjdmat European level may be able to
set upworking procedures for the provision of electronic communicationsvéegs
over waves in Europe, possibly even with a widagea(e.g. the CEPT has 48 members
covering a bigger geographical territory than thé).BWVhile some legal harmonisation
in this field will certainly help create incentivés potential service providers and will
therefore probably be better suited for pan-Europservices than a purely national
approach, regulatory measures based on these mdgsalso be taken by a body
consisting of the national regulators of the Mentbites?

2. Impact of the modified approach, exemplified by he case of broadcasting
services

The Commission documents provide sabstantial modificationsto the existing rules
on spectrum management and on other important gsstieeir impact can best be
evaluated by examining one specific case featuangumber of peculiarities. In so
doing, a comprehensive picture of the new regwatapproaches can be drawn,
including also some of the aspects which mightstatd out when only considering the
standard case. A sector that, for its exceptiohalacter as serving a general interest
objective, particularly qualifies for this invesditipn, is the broadcasting sector. The
possible effects of the draft legislation on thevsion of broadcasting services shall be
investigated in the following and henexemplified, giving an impression on the
general impact of the documents.

The proposed changes in spectrum management heeweae broad support from a

number of Member States and most other stakehgldetsiave been widely criticised

by broadcasters and operators of terrestrial TWokds as endangering their exclusive
rights of use. While the Commission’s proposals aimmaking the use of spectrum
more efficient and tradeable, broadcasting advecateess the cultural value of
broadcasting and its share in promoting democraogdia pluralism and cultural

diversity. They fervidly argue against commercialijs spectrum without considering

the special case of broadcasting. In their view, hoadcasting infrastructure has an
auxiliary function for the provision of contents Itegulation should therefore continue
to be dealt with on a sector-specific basis in pra to hamper, but rather facilitate the
distribution of the content.

1> See part Il for a detailed view on the proposaladduropean Regulatory Authority.
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The issue is of relevance for the regional levelirasome Member States regional
authorities are competent for the regulationbofadcasting services® Furthermore,
local and regional broadcasting stations are aftebl the proposals. While in general,
it is beyond doubt that a more flexible approackpgectrum management would lead to
more competition and would therefore yield positeféects on the spreading of new
technologies (see below, point 3, and part ll)wadl as on consumers’ choice and
service quality (see part 1V), the specific sitaatdf broadcasting needs a closer look to
ensure that all aspects of a market-based modebaedered adequately.

It is widely recognised among broadcasters andgqned) media regulatory authorities
that in the future, broadcasting services may Ilssesninated not only through the
traditional modes of transmission (terrestrial,leabatellite), but also over mobile and
fixed phone networks and other (wireless) servessh as WiMAX, W-LAN, DSL,
DMB, DVB-H or UMTS. However, stakeholders claim thacipients should not be
limited in their choice of how they want to receitree broadcast signals. Indeed, it
needs to be clarified that the different modegarigmission are complementary to each
other and one may not be seen as a substitute eofotiher: currently, terrestrial
distribution of (analogue as well as digital) broasting signals is widely used in many
Member States. Which methods or technologies walvail in the future, cannot be
anticipated today. Unlike the distribution of broadt content through cable or satellite,
for instance, terrestrial transmission has a widage of use as it also allows reception
of broadcast signals on portable and mobile devitesvould therefore severely
compromise the fulfilment of the broadcasters’ naado contribute to cultural and
lingual diversity and media pluralism if the Comeit would create conditions under
which broadcasters may be cut off from the spectresources they need in order to
deliver their signals through terrestrial transnoiss

In the Draft Communication on the use of the Digid&idend, the Commission has
clarified that the spectrum to be released in thhese of the switchover from analogue
to digital terrestrial television (generally refedrto as thedigital dividend”) shall be
split up into three sections: one part will be &tae for “unidirectional high power
networks” to fit “new broadcasting needs”. As arample, the Draft Communication
names “more TV services, possibly HDTV”. This pavill be exclusively under
national regulation and may, as such, also be fopash bloc for “fixed” broadcasting
services, i.e. services that are not for mobilé’uswever, it remains unclear how this
“clustering” of the digital dividend shall be resdd in practice under a regime that in

' In Germany, for instance, the 16 Laender have ekelusive competence in cultural matters,

including broadcasting. In Belgium, competence &dia regulation is split up between the French,
the German and the Flemish Community. In SpainAht®nomous Communities are vested with
the competence, as regards their region, to eskalpliblic service broadcasting stations and to
regulate in the sector.

" The two remaining parts include “unidirectional diem to low power networks” to be used

typically for mobile multimedia services and bilitional low power networks, predominantly used
for fixed and mobile broadband access.
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principle applies the rules of general authorisgti®chnology and service neutrality
and spectrum trading.

It is true that the now proposed changes to then&waork Directive show a more
sophisticated and balanced approach in this regpact the June 2006 documents.
While, at the outset, no exceptions in favour afdaicasting services had been foreseen,
the new proposals provide for an option to rest&twice neutrality for the purpose of
achieving a general interest objective, among sthter promote cultural and linguistic
diversity and media pluralism (Article 9 para. bpara. 2). In view of this target, a
Member State might allow for an assignment of eerfr&quency bands to broadcasting
services. However, the said option does not nedbssaply that these frequencies
may be assigned on a&rclusive basis, as can be concluded from subparagraph & whi
stipulates that only restrictions in favour of ‘sif of life services” may at the same
time exclude the use of any other service on aireltand? While thesafety of lifeis
also named as a general interest objective in sagpsph 2, the power to pre-define
which services may take on a safety of life functamd therefore fall within the scope
of subparagraph 3, lies with the Commission, asigeal for in Article 9c (d). From the
wording of the legal proposals made so far, howeitecannot be derived that the
Commission assumes broadcasting to be a “safdifeafervice”. As in this regard no
special reference to broadcasting services is nmadbe Commission documents, it
seems to be the Commission’s intention to applyaaow definition including only
professional emergency services (e.g. fire brigageice, medical services, disaster
control) in the scope of subparagraph 3.

It should, however, be observed that also broashcpservices do make a valuable
contribution to lifesaving. The character of thesgvices as a means of mass media
conveyance accessible to a huge part of the populatakes it the ideal electronic
communications service to announce to the publiergencies that might pose a threat
to people’s lives: Traffic messages warning agadssigers or obstacles on the road
may prevent lethal traffic accidents, gas leakitgrta and similar information raise
public awareness of specific hazardous incidenth @iregional focus and reduce the
risk of persons coming to death from an escalabibthe situation. In cases of armed
conflicts, terrorist attacks or natural disastéreadcasting services can be an essential
tool to keep up public order and, in so doing, cése the provision of goods
indispensable for life and prevent civil unrest gfhendangers the life of many people.

At this point, it should be mentioned that othemspoofessional services such as
amateur radio and even commercial mobile commupitatservices can also play a
vital role in emergency situations, particularlyemhother networks are overloaded due
to the dimension of the emergency.

18 See also Recital 22 of the first Draft AmendingeBtive (,on better regulation*, COM(2007)697
revl) which points out that exceptions to the pples of technology and service neutrality should
not result in exclusive use of spectrum, unlessre/necessary to protect safety of life.
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A part of the spectrum should therefore be assigoexhch of the relevant services on
an exclusive basis. For clarification purposess #fiould be regulated within the DFD
itself. To this end, specific reference to all seeg that fall under the term “safety of
life services” should be made in Article 9 paraubpara. 3.

The problem of broadcasting services not beingtghexclusive access to frequencies
is that the risk of interference with other sersiaesing different technologies in the
same band would increase in such a situatidrhis might, according to statements
made by technical experts, result in a digital Hoaeting signal (which tend to be more
susceptible to interference than analogue sigmatsat all being receivable in a certain
area. Studié$ordered by the Commission, which are supportedtatements made by
broadcasters, have clearly demonstrated that Hipitzadcasting services cannot be
mixed with other services within the same frequermand. This is why the
Commission, in its Draft Communication on the udetle Digital Dividend, has
proposed to cluster the spectrum arising from thiad dividend so as to guarantee that
broadcasting services are not interfered with eotypes of services using the same
frequency band. It is yet unclear how the Commissiends to balance this approach
with the proposal to Article 9 para. 4 subpara DF

It might be argued that Article 9 para. 3 (a) afe@rovides for an option to prevent
technologies from being used in a certain bandhefy may harmfully interfere with
other technologies used on the same or anothendrey. However, the said provision
only alludes to festrictions’ that may be imposed “to avoltarmful interference”. By
contrast, Article 9 para. 4 subpara. 3 explicillpws for a ‘restriction which prohibits
the provision of any other service” if a safety of life service is affected. Hencarnay be
concluded that a complete exclusion of servicegrothan broadcasting services for
reasons of technological incompatibility shall rm# an option, even where heavy
interference occurs. This finding is supported tegiRal 21 of the first Draft Amending
Directive which gives as an example for interfeeem@uced restrictions the imposition
of emission masks or power levels without consitea frequency change of the other
service.

Finally, the same rule that can be applied to ptobteoadcasting from interference
caused by other technologies may also be applietha@odisfavour of broadcasting
networks, because the mere fact that restrictionsdrvices provided in order to fulfil a
general interest objective may be justified in adaace with Article 9 para.4 subpara.
2, does not give these services an explicit pyiokithin the spectrum band they use.

19 Even interference stemming from outside a frequemand exclusively assigned to broadcasting

services, caused by harmonics (unwanted signaldesity a sender on integer multiples of the
main signal’s frequency), by “splattering” signals frequencies directly adjacent to the band or by
other spurious emissions can affect the transnmssid®oroadcast signals.

0 See Communication ,Reaping the full benefits of thgital dividend in Europe* (available at:

http://ec.europa.eu/information_society/policy/ecaffibrary/proposals/index_en.htm.), p. 7, which
refers to the ,CEPT Report in response to the Casimn Mandate on technical considerations
regarding harmonisation options for the digitalidénd (Part A and Part B)“.
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Thus, in the case of an interference occurring betwa broadcasting network and
another provider, it is not clear from the outséiich is the “interfering” technology,
that shall be restricted, and which is the “irgegtl” technology, that deserves to be
protected:

If the EU is to preserve the role of broadcastisgtas presently established, content
providers must continue to be able to rely on tk@usive right to use certain frequency
bands in order to fulfil properly and to anybody tmandate they have in the general
interest. To this end, the wording of Article 9 @aB (a) and para. 4 subparas. 2 and 3
should be adjusted accordingly.

Also in more general terms, it has been criticideat themarket-based approachthe
Commission pursues in its proposals does not go wigh the special situation of
broadcasting and its objective in the general @derBroadcasting service providers
argue therefore for being exempt from the pringplef technology and service
neutrality and from the rule ofeneral authorisation. Otherwise, they would run the
risk of being ruled out by any other service irgerig and, as a consequence, lose the
physical framework for the transmission of theimmmt. The Commission has met
these concerns by introducing exception clausestwhim to exclude broadcasting
services from the scope of application of thesestuRrticle 9 para. 4 subpara. 2 DFD
refers to “the promotion of cultural and linguistioversity and media pluralism” as a
ground based on which restrictions might be laidvido the types of electronic
communications services that may be provided. Thesstrictions shall be
“proportionate and non-discriminatory”, as statedArticle 9 para. 4 subpara. 1 DFD.
The definition of the scope and nature of the sxiception remains with the Member
States: Article 9c DFD explicitly excludes thistregion from any harmonisation at EC
level. With regard to technology neutrality, ArecB para. 3 (d) DFD refers to the
exception laid down in Article 9 para. 4 subpar&FED. Article 5 para. 1 (b) DAD only
mentions bbjectives of general interestas a valid exception from the rule of general
authorisation without giving a definition of what deemed to be covered by this term.
The wording of Article 5 para. 2 subpara. 2 DADwewer, stipulates that rights of use
shall be granted “[w]ithout prejudice to specifiiteria defined in advance by Member
States to grant rights of use of radio frequenteeproviders of radio and television
broadcast content services”.

Other general interest objectives recognised byclsrt9 para. 4 subpara. 2 DFD
(referred to by Article 9 para. 3 (d) are the “safef life, the promotion of social,
regional or territorial cohesion, the avoidance of inefficient use of radio freqties”.
The Commission may, by way of implementing measiurescordance with Article 9c
(d) DFD, “harmonise the scope and nature” of treesmptions as well as define further

2L The World Radio Conference 2007 (WRC-07) adoptedbdified Table of Frequency Allocations
which reportedly assigns parts of the UHF band (#®®62 MHz) on a primary basis to both
broadcasting services and mobile communicationscgs. In the case of interference, none of both
services would have general priority over the other. Indteariority would be given to the
individual station using the frequency for a longer time than the othe
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exceptions not mentioned in Article 9 para. 4 DHD.view of the rather vague

definitions given in Article 9 para. 4 DFD and, auw@ore, in Article 5 para. 1 DAD of

what is to be considered as a general interestcige it might, nevertheless, be
desirable to strive for a less opaque wording fratvides for clear criteria for the

application of exceptions. The text of the Direeivshould not revert to ambiguous
terms that may give rise to different interpretasioln the end, it might at least be
clarified that the term “general interest objectivefers, as a minimum, to those
exceptions accepted by the ECJ in its relevantlcage

Similarly to the above-mentioned principles, theefirade of individual rights to use
radio frequencies is a means that might not seihropean concept of broadcasting as
an asset of predominantly cultural rather than epvao value. Market-oriented
approaches could lead to financially stronger tetemunications providers or other
interested parties buying out spectrum resourceshwiiould again leave broadcasters
without the infrastructure needed for the provistdriheir content services. To prevent
this from happening, clear-cut frequency bandsbiaadcasting services which will
remain free from spectrum trading should be defiimetthe text of the DFD rather than
empowering the Commission to decide on this ctitisaue through the adoption of
implementing measures according to Article 9b pdrasubpara. 1 and Article 9c.
Licences for these frequencies should be granteétiebasis of cultural aspects (extent
to which the applicant contributes to cultural dsiy and media pluralism) rather than
on financial power, and should not be subject tisequent sale or lease.

Under the DFD, the decision on which frequency kaskectrum trading shall not be
applied, would also clearly go beyond the poweunesisto Member States in Article 5
para. 6 of the DAD to take measures in order tp spectrum hoarding, as the spirit
and purpose of this norm is a different one: whiléicle 5 para. 6 aims to limit the
number of licences one single entity may hold, a complete exemptionceftain
frequencies from spectrum trading, as proposed)dvmean a market entry barrier for
all undertakings not providing broadcasting sewvidee. a differentiation based on the
character/nature of the service.

Neither would in these cases a limitation of thenbar of rights of use in accordance
with Article 5 para. 5 and Article 7 DAD impede aeeping loss of frequencies
available to broadcasting. As Recital 23 of the htwisation Directive (2002/20/EC)
points out, the application of Article 7 may leaw dertain undertakings (e.g. “non-
broadcasters”) being excluded from the selectioocguure for a particular radio
frequency on the basis of objective, transparem-discriminatory and proportionate
selection criteria with due weight to the objecsiva Articles 8, 9 DFD. This would,
however, yield no effect with regard to subsequsgeictrum trading because Article 7
para. 5 explicitly states that Article 7 is “withoprejudice to the transfer of rights of
use”.
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3. Regional broadband access services

As has been demonstrated in the second paragraphisothapter, the legislative
proposals on spectrum management overall mighelbavadcasting services and other
services which at present benefit from clear redgmrding the use of frequencies worse
off than before. The currensystem of spectrum managemenis based on a
sophisticated and physically well-founded segmentabf spectrum into frequency
bands allocated to specific services on a primaspretimes, where necessary, even
exclusive — or secondary basis. For a considenaibieber of services, an individual
right of use is required ensuring that all providesing a frequency maintain a high
quality standard and keep interference as low asiple. The system now proposed by
the Commission is complex, and the consequencspdctrum usability are as yet not
easy to survey. There is some risk, indeed, thatllatoo liberalised spectrum might
suffer from increased interference problems, aeggrauthorisations will most likely
not be able to consider each individual case. Likewtechnology and service
neutrality, secondary trading and the regular nevid long-term rights of use might
increase the unpredictability of how a certain freacy will be used in the future and
what effects might arise therefrom for other usgrshe same or other frequencies.

However, the new market-oriented model could alssama chance for new and
innovative technologies trying to gain access tecspm resources. A liberalised
approach to spectrum management would increaseedaf economic players as well
as citizens to participate in these resources thethey prefer to. A sector in which the
social and economic value added of a more flexggectrum policy is particularly
manifest is the provision ofegional and local broadband access services. The
Commission considers ubiquitous access to broadbamimunications to be of vital
importance for the competitiveness and the cohesiidhe European Union. It refers to
the “digital divide”, i.e. the difference betwedmetnumber of consumers disposing of
broadband access in adequately served (mostly uregions and the corresponding
number in under-served (frequently, but not negsdgsalways, rural) areas, as a main
challenge to be tackled.

Indeed, on the one hand, the principles of teclgyland service neutrality and the
increase in general authorisations to use spectmguld significantly reduce the

administrative burden for regional broadband itiites to enter the market. Providers
would only have to ensure they meet the generatlitons for the use of a certain
frequency band. No specific documentary evidenceldvdbe needed; delays which
usually have to be faced when awaiting a decisiprthle regulatory authority on the
granting of an individual licence would simply ragtcur anymore.

On the other hand, regulatory options to bdosiadband services at regional level
would also decrease: regional services that magemnourrent law, be supported by
setting out special conditions for the grantingaof individual right to use certain
spectrum may cease to benefit from these conditidnihey were to switch to the
general authorisation scheme. In the same wag,not entirely clear how the transfer
of individual rights of use may affect future udeadrequency previously assigned to a
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broadband access provider. Although the wordindutitle 9b para. 1 DFD suggests
that transferring an individual right of use wouldt lead to the right being converted
into a general authorisation, the issue requirehdu clarification. Another question is
which are the conditions referred to in Article &@. 2 subpara. 3 DAD, and how they
are related to the conditions imposed on the aaigight holder when issuing the right.

Also the other instruments of market-oriented ratjoh might prove to be ambivalent:
While technology and service neutrality as welltlas secondary trading of individual
licences in general may increase the chances ahateethe administrative efforts of
regional or local services to gain access to thecgcspectrum resources, this is the case
also for services with a broader coverage. Padibulwith regard to the promotion of
pan-European services, it has to be noted thatirmrgase in spectrum use by these
services may scale down the remaining spectrumadplaito regional services. Finally,
it is not yet clear how far the power given to @@mmission with regard to specifying,
by adopting technical implementing measures, thesrwf secondary trading and
exceptions to the principles of technology and isenneutrality (Article 9c DFD)
reaches.

For these reasons, a minimum level of regulatioghinstill be necessary in order to
help fostering access of a wider population to éh@movative technologies and
services. Defining broadband access as a univeesalce might also be an option to be
considered in this conteXt.

4.  General provisions

The envisaged introduction ofraview clause for individual licencesmight have an
adverse effect on the spread of innovative teclgieboand services. As set out in
Article 5 para. 2 subpara. 5 of the DAD, any indual right to spectrum use that is
granted for ten years or more and is not subjespextrum trading shall be reviewed
every five years in order to verify that the requments for individual rights granting
persist. If this is not the case at the time of rgngew, the individual right of use shall
be turned into a general authorisation or be stdxjeto secondary trading. Particularly
broadcasters, but also other service providersimplandividual licences may be
affected by this provision. It may have a negaiimpact on the readiness of these
licence holders to invest in new technologies adises as they will be left in constant
uncertainty about whether and when their right & will definitely expire. On this
basis, investment may not seem worthwhile at all. 8 consequence, innovative
technologies and services might not even be degdlop

A transitional provision for all individual rights of use being in existenprior to the
adoption of the DFD is contained in Article 9a DFAcording to Article 9a para. 3,

22 This view has already been taken in: InstituteEafopean Media Law (EMR), Broadband and

eGovernment in Europe, Evaluation Sheet of 17 Ndnean2006 based on the Framework Contract
CDR/ETU/25B/2005 with the Committee of the Regigms39. See also part IV for detalils.
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those rights of use would be subject to the ruledezhnology and service neutrality
(Articles 9, 9c DFD) after a five-year period folllmg the adoption of the DFD, if the

right holders have not applied for an earlier reassient of the restrictions to their
rights. It should be further examined if the perfod transition would be long enough

for a service provider to adapt — also in econaerims — to the new legal situation, and
how hardship cases, e.g. providers which have rnoadsiderable investment in good
faith in the continuity of their legal position ddbe regulated.

5. Conclusion

Drawing on the specific situation of broadcastiegvices as an example, it has been
demonstrated that a unified market-based appraaspdctrum management may not in
all cases be the best solution to achieve the gbah efficient overall allocation of
frequencies. Some service providers may not bepasition to keep their frequencies
when forced to compete with other, better fundeal/igiers. A duplicate assignment of
parts of the UHF band, for instance, to broadcgstservices and mobile
communication services, both on a primary basighinéxpose broadcasters to a high
risk of interference with the other services on shene band which cannot be resolved
easily. For these reasons, the Commission propsbaldd be reassessed with a view to
ensuring that services requiring specific treatm@stis the case with future wireless
broadband access services, which would serve aaringpjective of overcoming the
so-called digital divide and therefore would camite to social and regional inclusion,
or with broadcasting services, which help promotgiural and lingual diversity and
media pluralism) are adequately protected by thenegulatory framework.

Where such protection is not necessary becauseeinaldiyers follow the general rules
of competition, the intensified use of tools likengral authorisation and spectrum
trading and the application of the principles atteology and service neutrality may be
of great advantage for the strengthening of cortipeton the market. However, also
with services which generally can compete with pghlayers, market forces may not
always work. Particular attention in this respduildd be turned on broadband internet
access which acts as a pathfinder for the developwiemany other businesses and
public services. Low demand in areas with low papah density and high costs for
infrastructure investments in remote areas may,euntbrmal market conditions,
discourage providers from offering their servicksthese cases, specific rules should
apply to ensure that ubiquitous broadband servisesomes a reality. Imposing
universal service obligations on this market mightthe option that is best suited to
achieve this goal. In any case, further clarifimatmay be necessary as regards the
interaction of the new rules among each other. pbssible effects the combined
application of these provisions (primarily, Artisl® to 9c DFD, Article 5 DAD) might
show, in particular on the long-term interferenmeef provision of wireless broadband
access, should be further elaborated on.

Finally, when assessing the need for a Europeamapip to spectrum management,

primary EU/EC legislation on competence should betdisregarded. The issue of
which networks and services may be regulated atld#€l by such a far-reaching
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proposal, and where the principles of subsidiaaity proportionality might require the
Community legislator to abstain from centralisecgulation, should be further
investigated.

[I.  Functional vs. structural separation

Another issue the Commission addresses in itsmefooposals is the question of how
to deal withvertically integrated companiesowning the essential infrastructure of a
communications network through which, at the same,tthey provide services. These
companies hold a dominant position on the markeabse they control the physical
backbone of the network and may therefore defiree dbnditions of access at their
discretion. Equal access of all competitors to thigtleneck asset is, however, an
indispensable precondition for fair competitiontbe market. To some extent, this can
be achieved by existing/modified ex-ante regulatimposing certain obligations, as
laid down in the Access Directive, on the dominglater. In cases where other ex-ante
remedies fail or prove not to be sufficient, thepagation of the incumbent’s
infrastructure division from the remaining businéssonsidered for various network
industries. As regards the electronic communicati@®ctor, several options are
currently being discussed.

1. Different separation schemes and precedence in @munity law on
telecommunications/electronic communications

A structural separation, meaning a full demerger of the company’s networ&nch
from its other business unitad been envisaged in the Commission’s first Impact
Assessment of 2006. For this purpose, the infrestra division would have to be
converted into a separate legal entity and placatkeiunew ownership. In its latest
Impact Assessment published on 13 November 20@7 Cthmmission now favours a
functional separation model where businesses are split up into opeation
independent entities while ownership remains wita {parent) company. A simple
accounting separation, in contrast, would imply merely to keep costs aeenues for
each business activity on different accounts waHurther segregation. This option has
not been pursued further as it may well lead taatgretransparency, but would not
create any particular incentive for the networkragiag branch to grant access to the
network on a non-discriminatory basis.

Accounting separation had been introduced on the cable sector by Cononiss
Directive 95/51/EC? the aim of which was to enhance transparency secahere the

23 Commission Directive 95/51/EC of 18 October 198%ading Directive 90/388/EEC with regard to
the abolition of the restrictions on the use ofleaklevision networks for the provision of already
liberalised telecommunications services.
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operator of telecommunications infrastructure & fame time operated a cable TV
network. The Directive provided for that financiatcounting for both business
divisions had to be conducted separately. This lembme necessary since the same
Directive also had lifted existing restrictions tthead prohibited the use of cable TV
networks for the provision of telecommunicationsvems. Without external control,
there would have been no incentive for the opertdoinvest in new infrastructure
because any improvement of either of the two néksvavould have had a detrimental
effect on the competitive standing of the otherwidweer, in Commission Directive
1999/64/EC} the Commission found that the separation of adsobad only lead to
more transparency of financial flows, but had “pobvided the necessary safeguards
against all forms of anti-competitive behaviourher1995 arrangement was therefore
abolished in favour of &unctional separation model requiring that both networks be
operated by separate legal entities while joint @whip of these entities in principle
was still allowed.

In 2002, all electronic communications services evemtegrated within a single
legislative  framework, which does not differentiateanymore between
telecommunications and other electronic commuroaatisuch as broadcasting.

Article 13 Framework Directive (2002/21/EC) regulates the case that the prowtiar
public electronic communications network or a pelgli available electronic
communications service holds special or exclusigbts for the provisions of services
in other sectors. This particularly includes contservices offered through electronic
communications networks and services. Member States either request these
undertakings to separate accounting for their &8s/ concerning the provision of
electronic communications networks and/or servioegrescribe a structural separation
of this business from the other services.

Commission Directive 2002/77/ECleaves the relevant provisions on cable TV
networks basically unchanged, but adapts the wgrdinthe new legal framework,
saying that “no undertaking providing public eleciic communications networks
operates its cable television network using thees@ygal entity as it uses for its other
public electronic communications network®, providéet the undertaking has a special
position on the market and benefits from specihts resulting from a former (state)
monopoly (see Article 8).

24 Commission Directive 1999/64/EC of 23 June 1999 rafirgy Directive 90/388/EEC in order to
ensure that telecommunications networks and cablendtworks owned by a single operator are
separate legal entities. The Directive is basedrn86 EC.

% Commission Directive 2002/77/EC of 16 Septembe®2®n competition in the markets for

electronic communications networks and services.
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2. Application with regard to other network-based irdustries

Looking at other network-based industries, accaydio the latest Commission
proposals on the reform of thEuropean energy sectorof September 2007, a
structural separation model shall replace the rules currently in plaoeboth the gas
and electricity markets which have been found tinkeé&ective?® As yet, the regulatory
regime already enforces a full operational (iunctional) andlegal separation of the
network provider from generation and supply divisipbut still permitting that both
legal entities remain under the umbrella of a weatly integrated company. The
Commission takes the view that in such situatitvesibcumbent might still be tempted
to privilege its own service providers and abstEom investing in new networks
fearing increased competition. Indeed, the legajuirement of providing non-
discriminatory access to the network puts the iatisgl company in conflict with the
reverse economic interests of supply affiliatesntaximise their return on sales.
Infrastructure-owning companies might thereforeqéiently be inclined to hamper
network access of third parties. Likewise, therends incentive for the vertically
integrated company to enhance its infrastructueenthy it is needed for competitors to
facilitate market entry, but rather to be gearedh® needs of its subsidiaries on the
supply level. This is why the Commission now pragsdo reinforce control by
switching over to full ownership unbundling.

However, it has to be noted that not all networkdsh industries show the same
characteristics. A solution that fits the condiBoon one market may be inappropriate
on another. An example diunctional separation is the Germanrailway sector:
following railway reform plans, national incumbebieutsche Bahn (DB) AG was
transformed into a holding company with legally aongerationally independent
business units, one of them merchandising the strfrature on a non-discriminatory
basis. However, the DB group keeps controllingeatities under its umbrella company.
This solution, which is in place also in a numbéiother Member Staté&s is in line
with and even goes beyond EC regulation in thikl fighich only requires a separate
accounting of transport services on the one haddailway infrastructure on the other
(see Article 6 para. 1 Council Directive 91/440/EE@s amended by Directive
2001/12/E®) and a body not providing transport services wtikhll ensure equitable

% See Explanatory Memorandum, COM(2007) DRAFT, pet 4eq. The document is available at:

http://ec.europa.eu/energy/electricity/package 2@8172007_09 19 explanatory_memorandum_e
n.pdf. See also: Commission Staff Working Docum&otompanying the Legislative Package on
the Internal Market for Electricity and Gas — Imp#&ssessment, SEC(2007) 1179, available at:
http://ec.europa.eu/energy/electricity/package 2f8172007_09 19 impact_assessment_en.pdf.

27 These include Austria, Belgium, Czech Republialylt Lithuania and Poland. See IBM Global

Business Services, Summary of the Study Rail Lilsztéon Index Bahn 2007, p. 12, available at:
http://www.db.de/site/shared/en/file__attachemeotsition _papers/study__rail__liberalisation__
index__2007___summary.pdf.

2 Council Directive 91/440/EEC of 29 July 1991 oa tfevelopment of the Community's railways.

29 Directive 2001/12/EC of the European Parliamentairitie Council of 26 February 2001 amending
Council Directive 91/440/EEC on the developmenthef Community's railways. A further-reaching
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and non-discriminatory access to the infrastruct{see Article 6 para. 3). Others,
however, have advocated for a full institutionapa@ation of infrastructure and
transpor’, a model which is applied in ten other Member &t

As can be seen from these examples, there is ne-fitmit-all” solution suitable for
any market situation. Rather have the conditionsaoh case to be assessed carefully
before deciding on the best separation model. Witilgctural separation shall now be
enforced on the energy markets, functional semardias proved to be successful on
two other infrastructure markets. It has to be ddid@t competition on the electricity
and — even more — on the gas infrastructure mada@tsnues to be weak, particularly
due to high degrees of vertical integration andketaconcentration.

3. Impact on markets of electronic communications

On many telecommunications markets, howevergoanpetitive environment has
already emerged. A structural separation mightetioee not be necessary at this time.
The Commission itself argues that any separatiodaino the e-communications sector
should only act as a last resort if all other mefails It would not make sense to move
on immediately to the most severe separation optidhese cases, if remedies below
the line of separation measures do not prove &ffieetive.

Another argument that militates more in favourfufctional separation is that this
option may be unwound at any time through a simpiaouse restructuring of the
company involved. A structural separation, in casty cannot easily be reversed,
should it later turn out to be wrong. Finally, #erience with functional separation in
the UK, where the number of unbundled phone limeseased from 200,000 to 3.3
million within less than two years, gives an im@ies of what can be achieved by
applying this tool. Against this background, thendfgs that can be reached by
implementing functional separation as a last regtedy seem to outweigh the risk of
a (potentially) lesser impact on competition, comnsplawith the structural separation
model.

operational or legal separation of infrastructurel dransport is, however, an option explicitly
allowed in accordance with Article 6 para. 2.

%0 See KCW, Uniconsult, HSH Nordbank, Steer Daviesa@, “Privatisierung der integrierten DB

AG - Auswirkungen und Alternativen”, Executive Sumamn of the Final Report, Study
commissioned by the Federal Association of Gernmatugtry (BDI) and the German Chamber of
Industry and Commerce (IHK); available at: httpuAw.bochum.ihk.de/linebreak4/mod/netmedia_
document/data/bahnprivatisierung_kurz.pdf?PHPSESEI29¢263c84d669a9d6187b8945163:
This study looks at the issue from a primarily emoic perspective. It strongly recommends to
perform a vertical separation of the infrastructénem the transport sections to “neutralise” the
discriminatory potential of the network.

31 These include Bulgaria, Denmark, Spain, FinlangaBBritain, the Netherlands, Norway, Portugal,

Romania, Sweden and Slovakia. See IBM Global Bssirgervices, Summary of the Study Rail
Liberalisation Index Bahn 2007, p. 12, available: datttp://www.db.de/site/shared/en/
file_ attachements/position__papers/study__ratberéilisation__index__2007__summary.pdf.
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From a strictlyregional perspective however, conclusions might be different: at first
it may seem unlikely that a regional service previthay gain significant market power
(SMP), as one might tend to look exclusively atgheation at national level. It has to
be noted, however, that National Regulatory Autiesi(NRAS) may also identify sub-
national geographic markéfsn business activities where substantial diffeesnexist
throughout a Member State. On these markets, analgservice provider may be found
to have SMP and, in the end, be subject to separaties, particularly, if it is the only
supplier of a service in the area in question.duld then be in such provider’s interest
not to face the most rigid competition rules, whigbuld make him prefer a mere
functional over a structural separation model. hacfice, however, most regional
providers will, as a small or medium-sized enta@I(SME), benefit most from a strict
vertical separation of the network from the othigrsibns of the dominant player as this
would imply the best chances to gain full and n@eiiiminatory infrastructure access.

From an end-user’'s perspective, the impact of &irat separation remains unclear,
according to an OECD study on ownership unbundéhghe local loop? The study
points out that there is inadequate evidence thaeg would fall as competition
unfolds.

4. Conclusion

As a comparative view on the different models ahdirt application in different
situations shows, there is no “standard” solutidmniclv will in all cases lead to the best
results in opening up a market to competition. Sievery market shows different
characteristics and will react differently to coripen regulation, a final
recommendation is difficult to make. However, itogld be kept in mind that,
particularly in a situation of uncertainty aboug thutcome of a decision, reversibility is
of great relevance. The option of a structural sspan should therefore only be
considered on markets which face severe competpiablems caused by one big
player that cannot be expected to be solved effdgtioy a mere operational and — if
deemed absolutely necessary — legal separationfrafstructure and services. In any
case, the latter option would most likely to be lgms restrictive and better manageable
measure. As can be seen from the examples menjiangiductural separation has, in
most cases, not been implemented in the first placeonly after another separation
method had already proven to be failed.

% Recommendation on relevant products and servieekats, p. 12.

%3 OECD Working Party on Telecommunication and Infation Services Policies, The benefits and

costs of structural separation of the local loop, 23%; available at: http://www.oecd.org/
dataoecd/39/63/18518340.pdf.
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lll. Pan-European and cross-border services

The Commission has proposed to promote the developpraf services with pan-

European potential or with a cross-border dimensibm this end, the Commission
advocates further harmonisation of telecoms regulanotably through establishing a
Single European Regulatory Authority. In its opmidoetter coordination in this field

could lead to a more uniform use of spectrum anabers throughout the European
Union which would in turn facilitate the launch af pan-European or cross-border
service reliant on the use of these scarce resaurce

The spread of this kind of services would have aftdd impact on regional level:
While cross-border services in many cases will be realised througjioral projects
(e.g. as a transfrontier wireless broadband ingatvithin an INTERREG project),
pan-European services by definition have a broader, (nearly)ddaride scope (e.g.
mobile satellite services or mobile communicatiams aircraft). In terms of EU
spectrum policy, a uniform or partly overlappingigament of the same frequencies to
pan-European and cross-border services alike wpakk a risk that the morgan-
European initiatives get assigned frequencies for their mey, the less space will
remain for the development of regional servicesess-border or not — which rely on
the use of spectrum. It should therefore be cktifivhichfrequency bandsshall be
used for which services. In general, it is not glear, how the Commission intends to
make use of the spectrum in case the new appraacspectrum management is
implemented.

On the other hand, as the introduction of a newofean Regulatory Authorityalso
aims at promotingross-border services, one might come to the view that an as®en
pan-European services would be compensated by @al etgrease in the number of
regional cross-border services. However, it haset@ssumed that a company planning
to launch a service with a pan-European dimensitdhn-was the projected service is
aimed to span the whole or huge parts of the EUwaitictherefore require a certain
financial standing — probably dispose of signifityarigher financial capacity than a
regional cross-border initiative. In view of the r@mission’s secondary spectrum
trading plans, this discrepancy would likely haveegative effect on the ability of
organisations operating at a regional levelo realise their respective cross-border
projects. The risk of pan-European projects buyngfrequency resources and leaving
regional ventures by the wayside should thereferednsidered closely (see also part

).

Furthermore, it remains doubtful if a centralisextlyp at EU level will be capable of
truly improving spectrum assignment and adminigtrain this respect. Although it has

3 See Proposal for a Regulation of the Europeania®eeht and of the Council establishing the

European Electronic Communications Market AuthoriGOM(2007) 699 rev 2, available at:
http://ec.europa.eu/information_society/policy/ecaffibrary/proposals/index_en.htm.
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to be acknowledged that a more unified approachnniig beneficial in the case of pan-
European services, this does not necessarily apptyoss-border services alike which
will mostly involve only a small number of counsie possibly even non-EU Member
States which would not fall under EU authority aaywAll the more in these latter
cases, but also as regards pan-European serntiges)at easy to understand why the
same goal cannot be achieved in a similarly or reffieient way through organisations
like the ERG, CEPT (in particular the Electronicn@aunications Committee, ECC) or
(by way of Regional and World Radio Conferences)IfflJ without compromising the
principle of subsidiarity and interfering with MembStates’ clear competencies in this
area. Particularly at CEPT level, the matter cddddealt with in a truly pan-European
scope involving all 48 European member states. dlemo evidence that decisions
taken by the said organisations have not beercgarifly observed by Member States in
the past.

A centralised body, in turn, may imply an increasdéureaucracy and administrative
expenses, even if the need for additional staffllsha kept to a minimum by
incorporating the European Network Information aBdcurity Agency (ENISA).
Furthermore, decisions taken at EC level regulassges with merely national or sub-
national impact might show to lack the necessadetstanding for the peculiarities of
those markets which continue to be present onge lacale National regulators, by
contrast, can count on a long-term expertise asgegialised knowledge that allows
them to take the appropriate measures tailoredh¢éoneeds of the relevant local,
regional or national markets. While at the begignih telecommunications regulation,
a Community regulator might have provided some ddddue in creating consistent
standards for all players, at the current stagseator development, this has already
been done to large extents. For this reason, gaggihat there is no need anymore for a
separate European Regulatory Authority. Remainssyas of coordination may be
discussed within the ERG. In a letter of 13 Noven@07% the group has outlined to
the Commission possibilities of how to strengtheroperation between both organs.

IV. Consumer Protection and Security

According to the target areas for changes idedtifiethe June 2006 Communication,
the Commission also addresses consumer protectiomedl as privacy and security

issues in the legal proposals. The changes suggestlese areas are included in the
Draft Citizens’ Rights Directive (COM(2007) 698 &b intended to amend the

Universal Service Directive (USD) and the Electoo@ommunications Data Protection

Directive (ECDPD).

% See http://www.erg.eu.int/doc/publications/viviareding_letter.pdf.
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1.  Consumer protection

The proposals include various improvements of uggats and other improvements in
favour of consumers. The main topics covered areepransparency and contract-
related information for users of electronic comneations services; number portability;
standardisation of emergency services; access sdibldid persons to electronic
communications services (eAccessibility); netwosutmality and quality of services
provisions; and must-carry rules for broadcastenyises.

No fundamental changes are proposed in the presBniments as to the scope or
concept ofuniversal servicesin general, as this issue will be subject to aaszte
consultation announced to be initiated in 2008.sTopportunity should be used to
examine whether the challenges posed to the génémlrishing market of broadband
access services during the past years, in panticaasaregards elnclusion, should
eventually lead to the adding of these servicethéolist of universal servicésln so
doing, the provision of (common quality) broadbaudess at an affordable price to all
end-users irrespective of their geographical locatnight be better ensured. Broadband
technology has a huge impact on the further devedop not only of the electronic
communications services market, but also of thgi8iEuropean Market as a whole:
the competitiveness of the EU, the quality of sesj the productivity, and, lastly, the
employment rate in many other sectors may largefyedd on the availability of rapid
Internet connection. Likewise, in an environment eveh authorities and other
institutions provide more and more services tozeits through electronic means
(“eGovernment”, “eHealth”, “eLearning”, “eProcurent®d, adequate access to
broadband technologies becomes increasingly importa terms of democratic
participation (“elnclusion”¥! Finally, co-operation between local, regionaljovel and
European authorities may also be strengthened Ipyowng broadband access for
public administration.

In order to facilitate the provision of broadbandchnology, particularly in
disadvantaged areas, and to foster territorial ioheit may be considered earmarking
resources from the European Structural Funds fersttting-up of broadband access

% Already in 2000, the Committee of the Regionsssieel the importance of broadband services being

included within the scope of existing universalveggs; see: Opinion of the Committee of the
Regions of 13 April 2000 on the Fifth Report on thgplementation of the Telecommunications
Regulatory Package (COM(1999) 537 final), and or th999 Communications Review
(COM(1999) 539 final), point 1.1.1.

The key role the access to broadband services [ideya number of other sectors of economy and
public administration has also been highlightedphievious opinions of the Committee of the
Regions; see: Opinion of the Committee of the Regiof 13 February 2007 on Bridging the
Broadband Gap and i2010 eGovernment Action PlarG @46, 30 June 2007, pp. 63-68, points 1.3
to 1.5; Opinion of the Committee of the Regiond 8fApril 2000 (footnote 40), point 2.3.
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services? If broadband access services are not to be dlesdsis universal services, the
introduction of sector-specific regulation to thetail market might be the only
alternative to overcome the “broadband gap”.

a) Price transparency and contract-related information for users of electronic
communi cations networ ks and services

Article 21 of the Draft Universal Service Directiy®USD) provides for several
measures to create mdransparency for usersof public electronic communications
networks and services, in particular as regardsepii Operators would have an
obligation under Article 21 para. 2 to publish “coanable, adequate and up-to-date
information on applicable prices and tariffs” in easily accessible form. Third parties
shall be allowed to use these data according tlar21 para. 3 for the purpose of
publishing interactive guides or similar techniqudsat provide relevant price
information to users for them to compare differefiers independently. If such guides
are not available on the market, national reguwatarthorities (NRAs) are entitled to
publish their own guides using the price informataf operators. According to Article
21 para. 4, operators shall also be obliged toveelio the individual customer
information on the applicable tariff “at the timedapoint of purchase”.

Besides information on prices and tariffs, the apmrshall also inform, in accordance
with Article 21 para. 5, about amgstrictions in users’ ability to access or distrilute
lawful content over the networks and/or services in question. Asvided for by
Article 21 para. 6, the Commission shall have tlengetence to adopt technical
implementation measures in order to increase hasaton in this area.

The proposed changes would significantly contriiatenhancing transparency on this
market where competition — in some Member Statssalready highly developed and
some market players change their price modelsragufar, sometimes very short
intervals without adequately informing their poiahtisers. Particularly as regards the
use of information on prices and tariffs by thirarges, the new provision would help
protect consumers’ interests. Currently, some acqa®viders explicitly prohibit

independent platforms, such as Gerneltarif.de, to use their price tables in interactive

% See also: Opinion of the Committee of the Regioh46 February 2006 on the Communication

“i2010 — A European Information Society for Growahd Employment” (COM(2005) 229 final),
point 1.14.

The proposed changes to this article would tasklme of the issues the Committee of the Region
raised in its Opinion of 14 December 2000 on thepBsal for a Directive of the European
Parliament and of the Council on universal servamed users' rights relating to electronic
communications networks and services (COM(2000) fa8a), namely the claim for transparent
information on applicable prices, tariffs, standéedms and conditions (point 7a) and for rules to
ensure the consumer’s awareness of the cost diehigshone calls (point 10)
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dial-up software containing the price schemes ohyndifferent provider$? This
business practice can be avoided by the wordiytidle 21 para. 3 DUSD.

b)  Number portability

Article 30 DUSD amplifies the scope of applicatimimmumber portability. According to
the new wording, the right of customers to retdiait number when changing their
service provider shall no longer be limited to peilglavailable telephone services, but
shall apply to all numbers from the national nunvigplan. In addition, the maximum
period allowed for the porting of a number is sebhe working day.

Unlike domain names, numbers are not protectednyyteademark or neighbouring
right. There is thus no legal reason why numberauwmber spaces should be linked
forever to a particular operator. Rather is it tiser who can claim the (better) right to
keep his/her number as it is directly connectedita’her. The right to retain a number
is therefore an advantage for the consumer thate@ses the comfort and the
attractiveness of a service provided with this deat Article 30 para. 5 (a) DUSD
provides for the possibility for the Commissionetdend this right to thportability of
numbers even between fixed and mobile networks. Whilesitommendable that this
option has been introduced by the present propogalgould have been preferable,
from a customer’s perspective, to have it insertedrticle 30 USD in a conclusive
manner imposing an obligation to the Member Statésplement it as a binding rute.

A one working day limit would be most likely to Eao growing competition, as
consumers who in the current legal situation arsitdwet to change their operator
because they fear to be cut off the service fangér period would be safe from this
happening under the new rule. Operators as weatbagomers would benefit from this
situation, although the requirement would possibBan the need for operators to make
additional investments, e.g. by stepping up thiiff ®r developing new software tools
in order to effectuate a change within a shorteioge

c) Sandardisation of emergency services

Article 26 DUSD reinforces the use of a single E@anemergency call number
“112” free of charge to end-users. The provision algmses an obligation on Member
States to ensure that caller location informatsautomatically provided free of charge
to the authority dealing with the emergency as sasnan emergency call to the
emergency call number “112” is received.

Costs of the measures foreseen in Article 26 DUSDIav presumably be modest and
would by far be outweighed by the benefits of aglinEuropean emergency call

40 See, for instance, the note on the “flat2surfetnet-by-Call price table of German Internet Sezvic

Provider 1XNET GmbH of 15 January 2007, http://wilat2surf.de/seiten/internetbycall.html.

The Committee of the Region has advocated foraally extroduction of number portability between
fixed and mobile networks; see Opinion of 13 ARAID0 (footnote 40), point 3.6.1.
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number. The latter would lie in a significant spegdof emergency handling because
the caller would be provided with a simple and easgemember number that would
grant him prompt access to the responsible authaithout a need to have any means
of payment at hand.

From local emergency authorities, a new emergenayber would require some
technical adaptation in order to ensure that callgshe new number are handled
appropriately. It is not specified in the DUSD wiwdl assume the costs of providing
the technical equipment for the proper forwardiignzoming emergency calls, the
costs of connecting the call as well as the castsall measures to ensure equivalent
access of disabled users to the standardised enugrgervice (see d) below).

d)  Access of disabled persons to e ectronic communications services (eAccessibility)

The DUSD also includes a number of rules aimingmrove theaccessibility of
electronic communications for disabled end-userdn particular, the mere possibility
of Member States to take specific measures forbtigaend-users is turned into an
obligation (see Article 7 DUSD). The obligation limdes measures with a view to
ensure access to and affordability of publicly &lde telephone services. Moreover,
the choice of undertakings and service provideeslabvle to the majority of end-users
shall be guaranteed. Operators may be requestedblsh information on the quality
of their services, including equivalent accessdisabled end-users (Article 22 DUSD).
According to Article 26 para. 4 DUSD, Member Statesuld have an obligation to
ensure accessibility to emergency services by tidadnd-users.

It is obvious that disabled end-users would disedienefit from these measures.
Particularly the access to emergency services ieqairement which should be
implemented swiftly to ensure that the responséléorities are notified as soon as
possible of an emergency. It should be noted tatcbsts for undertakings to comply
with Article 26 para. 4 DUSD may be significant,rggaularly with regard to the
upgrading of public phone booths. They appear, hewdo be justified in the interest
of an efficient handling of emergencies.

e)  Network neutrality and quality of service provisions

Article 20 para. 5 enhances the end-users’ abtlitynake an informed choice of
services by introducing an obligation of operatimrsnform subscribers in advance of
the conclusion of a contract and regularly theszafif any restrictions with regard to
the access to or distribution of lawful contenbtigh the network or service provided.

According to Article 22 DUSD, NRAs shall be empoe@ito seminimum quality of

service requirementson public communications network providers withviaw to

preventing degradation of service. The Commissioay nthen adopt technical
implementation measures to ensure a minimum ledlabomonisation in this area.
Generally, this provision would allow NRAs to sebma stringent quality levels for
universal service providers in Member States whefeastructure is already better
developed than in others. In so doing, an NRA r&guh may, for instance,
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considerably enhance internet connection speeth&public in these Member States.
This has been a claim the Committee of the Rediassalready made in his Opinion on
the 2002 Directive on Universal Servite

However, with relation to the costs implied, thffedient impacts of such measures on
different service providers have to be consideygHile minimum quality requirements
would affect all undertakings of a Member Statevirich the NRA has made use of its
power, the costs consequently arising for necessapstments would above all affect
small and medium enterprises (SMES), regionalatites, not-for-profit organisations
and other providers funded on a small-scale basis.

Article 22 para. 3 only alludes to minimum requiegrts without clearly defining what

is to be understood by “minimum” and to which sfieciechnical requirements this

extends. Instead, only the rather general objextdigoreventing degradation of service
and the slowing of traffic are mentioned. In orttegive undertakings some planning
reliability of what they may be asked for, a moreqpse definition should be laid down

in Article 22. Also, an exception famall undertakings providing network access on a
regional basis or to a small number of persons ldhbe introduced to prevent that

services which present an added value to consufasydor instance, local broadband
initiatives in rural areas where no alternative easc to those technologies is yet
available) have to be shut down because operatensod in a position, from a financial

point of view, to fulfil technical requirements imged by an NRA ruling. The power to

decide, in an individual case, which service prewsdneed to be exempt from these
obligations should lie with the bodies which hakie tequired knowledge of the local

situation and are therefore in a position to asflesscircumstances of an individual

case.

f) Review of must-carry rules

“Must-carry” rules impose an obligation on elecimncommunications network
providers used for radio and television broadcastshe public to transmit certain
specified broadcast channels. An amendment of lArt8d shall replace the vague
obligation to carry out a “periodical review” of tmt-carry” rules by a three-year
period.

Broadcasters not included in the “must-carry” bta network could benefit from a
clear and uniform regulation of the time period feviews that would establish equal
opportunities throughout the EU. Particularly broast stations with a regional focus
for which public interest may considerably vary ouwbe years should have an
opportunity at regular intervals known in advancddbby for the inclusion of their

channels if it is justified in the general interest

42 Opinion of the Committee of the Regions of 14 Delsen000 on the Proposal for a Directive of

the European Parliament and of the Council on usaleservice and users' rights relating to
electronic communications networks and servicedViCXD00) 392 final, point 6.
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In a ruling of 13 December 2007, tl«CJ held that Article 49 EC Treaty does not
preclude a law on “must-carry” obligations wheretslegislation pursues an aim of
general interest (e.g. the pluralist character wdilable TV channels) and is not
disproportionate in relation to that objective,. iie applied in a way “subject to a
transparent procedure based on objective non-giswiory criteria known in
advance”. Article 31 of the Universal Service Dtree (2002/22/EC) did not apply
because it was not in force at the time the laguastion was adopted. With a view to
the tightened review clauses in Article 31 DUSy tase, however, raises the question
of whether it is proportionate that a Directive wsps stricter rules than required by
primary EC law on Member States wishing to intraglur maintain “must-carry”
obligations on their territory. Further analysi®sld also be carried out with regard to
some stakeholders’ call for an extension of “mwsty¢’ rules to platform providers.
While an obligation to grant access to an independiatform provider appears to be a
reasonable claim, the integration of this term itite legal framework for electronic
communications might pose a problem as the conoém “platform” besides the
established terms “service” and “network” is enyineew to the EC terminology in this
field of legislation

g) Other issues

According to article 20 DUSD, it shall be requirdtat additional information in
relation to thesecurity of an electronic communications servigethe availability of
emergency services through the electronic commtiaita service and customer
obligations as regards copyright and related rigbtprovided in contracts on electronic
communications services. While the new rules wastietngthen the confidence of
consumers in electronic communications servicesir tfulflment may pose some
problems for service providers. The formulatiortto information should be officially
clarified in order to avoid legal uncertainty asstaisen recently in Germany with
regard to the wording of a model information on tlgit of cancellation designed by
the German Ministry of Justice. Following a ser@sjudgements declaring some
passages of the model used by private contraaidse contrary to German Civil Law,
the Ministry of Justice has now modified the modehn attempt to bring it in line with
legal requirements. The case shows that where mwelic authorities in Member States
encounter difficulties to generate a legally carieformation to the consumer, private
service providers all the less may see themselves position to comply with the
obligations to provide adequate consumer infornmatiarticularly with regard to the
obligation to inform customersabout copyrights and related rights, it shoulchbeed
that this field of law is highly fragmented throwgh the EU. Depending on where
service providers and customers are located, tles nf different Member States may
apply. It will thus be nearly impossible for an SM& formulate correct information
sheets for all relevant cases. In order to minirtheerisk of private companies failing to
fulfil their information obligations due to lack &howledge, the Commission should be
charged together with national authorities with thesigning of model information
sheets.
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Likewise, the provision in Article 33 para. 1 indiiecing a consultation mechanism to
ensure that consumer interests are taken intode&eunt by NRAs in their decision-
making process would contribute to a further imgrent of consumer protection.

Article 27 aims to facilitate the development oé tRuropean Telephony Numbering
Space (ETNS), in particular, by capping call ratesand from the ETNS to the
maximum rate the respective service provider clgarge calls to and from other
Member States. This would set new incentives ferastablishment of cross-border and
pan-European services which rely on a single nurimball Member States. In the same
way, end-users shall be empowered to access albensnprovided in the Community
which is currently not always the cd$e.

The DUSD empowers the Commission to adephnical implementing measuresn a
number of rather roughly described areas suchréisttansparency (Article 21 para. 6),
prevention of service degradation (Article 22 p&hp.access to numbers and services
(Article 28 para. 2) and eAccessibility (Article ®a@ra. 4). From the wording it cannot
be derived to which extent the Commission may @guthese issues. As the text
stands, the power given to the Commission seerbg t@ther comprehensive. In order
to allow for a correct assessment of the scopeplication of the Directive and of the
powers transferred to the Commission, these powkeosild be outlined clearly and
unambiguously within the Directive.

2. Privacy and Security

a)  Notification of security breaches

Article 4 para. 3 of the Draft Electronic Commurnioas Data Protection Directive
(DECDPD) imposes an obligation on the provider ablgly available electronic
communications to notify end-users obeeach of security leading to their personal
data being lost or otherwise compromised, and tomenend measures the end-user
may take in order to mitigate negative effects. sTiprovision would increase
consumers’ confidence in data protection rules amsure that undertakings act with
due diligence when dealing with the personal détdeir users in order to survive in
the market.

b)  Combating unsolicited commercial communications

Article 13 para. 6 DECDPD provides for a possipiltb take legal action against
“spammers”, i.e. senders ahsolicited commercial communicationin the form of
eMail/SMS/MMS, voice mail systems or automated fagnding, for instance.
Particularly service providers would be enableduigh this measure to defend their

4 For instance, in Germany some number spaces sug®0® service numbers are not accessible from

other Member States. In other cases such as th&r@32reserved particularly for the provision of
non-location-based services (e.g. VolP), numbees raot even accessible through all national
service providers.
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rights better against unsolicited commercial comications. A considerable share of
traffic over electronic communications networksealty consists of “spam”. Costs
involved in the supply of network access and ses/isuch as e-mail or Instant
Messaging might be significantly decreased if uicged communications can be
stopped by bringing the responsible agents to c&wen other “spammers” may be
deterred from continuing their behaviour when ttag confronted with the legal
consequences these actions may bring about. Thd?EGibuld be the first Directive
to directly foresee a possibility for any persorthna legitimate interest to takegal
action against the initiator of unsolicited commercialnoounication. Neither the
Distance Selling Directive (97/7/EC), nor the DRiatection Directive (97/66/EC), the
E-Commerce Directive (2000/31/EC) nor the DirectwveUnfair Commercial Practices
(2005/29/EC) did implement similar mechanisms agjdispam” within their respective
scopes of application.

c¢) Enforcement of the ECDPD

By introducing a new Article 15a, thenforcement of the data protection rules
contained in the ECDPD would be strengthened. Tteeprovides for an obligation of
Member States to define effective, proportionaté dissuasive penalties applicable to
infringements of the national laws implementing B@DPD. Furthermore, the NRAs
shall be granted the power to order the cessafidhese infringements as well as all
investigative powers necessary for the enforcerogtitis Directive.

d) Implementing measures

Regarding Articles 4 para. 4 and 15a para. 4 empowehe Commission to adopt
technical implementing measures in the areas oftirggcbreach notification and
enforcement of the ECDPD, the remarks on techimgplementing measures according
to the DUSD apply (see 1. g)).

3. Conclusion

The Draft Citizen’s Right Directive (COM(2007) 6%8al) tackles a number of issues
the Committee of the Regionshas addressed marlier opinions, such as price and
terms of service transparency for customers, imgmrants in number portability and an
option to introduce portability between fixed andbite networks, and the setting of
minimum quality of service standards. Consumerslavtxenefit from these and other
provisions, such as, in particular, duties of smrviproviders to furnish certain
information on contractual rights and obligationsdaon security issues, further
regulation on the single European emergency num@baérnhanced eAccessibility rules
to ensure access of disabled users to electromumemications. Where these new
consumer rights imply problems for service proved@.g. as regards the information to
be given to customers on copyrights and relatedts)g some modifications to the
wording of the Directive might be indicated. Soneevice providers, in turn, will also
profit from new provisions such as the must-caayiew clauses, which will allow for
more flexibility on cable TV networks, and a pod# to take legal action against
senders of unsolicited communications.
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